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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 22,107 


JOHN P, FULLARD, 
Appellant, 
v. 
UNITED STATES OF AMERICA, 


Appellee, 


Appeal from the District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


STATEMENT OF THE CASE 


On May 15, 1967, appellant was charged in the District Court, 
Criminal Case No, 581067, in an eight count indictment alleging first 
degree murder of ene Elweed Reitz while attempting te perpetrate a vebhery 


(Count 1), second degree murder of Elwood Reitz (Count 2), robbery of ene 


\v+hur Brocknan and the Florida Products Company (Ceunt 3), attempted 


robbery of one William Lane (Count 4), assault with a dangerous weapon 
upon William Lane (Ceunt 5), attempted robbery ef ene Philip Merrisen 


_ (ount 6), assault with a dangerous weapon upen Philip Morrison (Ceune 7) 
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and carrying a pistol without a license (Count 8) all on March 2, 1967 
in the District of Columbia. Appellant entered a plea of Not Guilty to 
all counts on May 24, 1967. 

Trial commenced on April 1, 1968 and, on April 4, 1968, the 


jury found appellant guilty of Count 1 (felony murder) with a recommendation 


of life imprisonment, and guilty on Counts 4 through 8 inclusive, Because 


.f the guilty verdict on Count 1 (felony murder), no verdict was accepted 
by the Court on Count 2 (second degree murder), The Court directed a 
judgment of acquittal on Count 3 (robbery of Brockman and Florida Products) 
at the conclusion of the Government's case (Tr. 256-260). 

On June 21, 1968, the District Court sentenced appellant to a 
term of life imprisonment under Ceunt 1, one to three years on each of 
Counts 4 through 7, and one year on Count 8, all of said sentences to run 
concurrently. 

Appellant's notice of appeal was filed on June 24, 1967. 

Elwood Reitz, the deceased, was employed on Mareh 2, 1967 as 
warehouse manager and purchasing agent by the Florida Produets Company, 
57 N Street, N.W., Washington, D.C. (Tr, 18). Mr, William Lane was the 
President (Tr, 9) and Mr. Philip Morrisen the Vice President in charge of 
accounting and finance for Flerida Products (Tr. 18). Arthur Brockman, 
admittedly an accomplice and the Government's principal witness, and 
appellant Fullard were also empleyed by Florida Produets, Brockman as a 
enlivery truck driver and Fullard as a wareheuseman and driver (Tr. 273 


31-34). 


aac 


Florida Products Company is engaged in the business of 
manufacturing and supplying various food products to restaurants, hotels, 


ice-cream manufacturers and soda fountains in the Washington metropolitan 


area (Tr. 19-20). Five delivery trucks are used to make daily deliveries | 
to customers, about half of whom are credit customers and the rest of whory 
m>y cash to the driver upon delivery (Tr. 20). Each day delivery truck : 
drivers usually returned to the warehouse by 4:00 or 4:30 p.m. (Tr. 22). 
"sey were required to turn over their daily cash receipts to the warehouse 
manager, Mr. Reitz, who then turned it over to Mr. Morrison to be placed 
in the safe until the following day when it could be deposited in the bank 
(Tr. 20). | 2 
On March 1, 1967, the day before the shooting of Me. Reitz, 

Brockman was allegedly approached by Fullard at about 5:00 p.m. on the 
sidewalk in front of Florida Products. Brockman testified that Fullard 

at that time told him of his plan to rob Florida Products the following 
day (Tr. 99-102; 141-145). Brockman claims he was told by Fullard -- "Yeu 
will not be involved in any kind of way. The enly thing you have to do is 
just be late coming in" (Tr. 142-43). When Broekman expressed reluctance. 
at becoming involved, Fullard is claimed to have replied, "IE you den’t, 
vou will be sorry” (Tr. 101; 143). Brockman was allegedly promised $100 


at this time for his planned contribution toward the robbery (Tr, 114). 


The following day, Brockman called the office of Florida Products 


from a Gulf Station in Takoma Park, Maryland and told Mr. Reitz or Mr. 


| 
Mornison that he would be late coming in because he had a flat tire (Tr. 21- 


22; 103-104). He then procured a blank receipt or gas ticket from the 
station attendant and filled it in himself to falsely reflect that a 

flat tire on his truck had been fixed there (Tr. lOY-106; 145-146; Govt's 
=xhibit #7). Brockman then returned to Florida Products, where he arrived 
at approximately 5:20-5:30 p.m. (Tr. LUE; 174). He testified that upon 
kis arrival in the allley behind the Florida Products warehouse, he saw 
Fullard anc another person whom he had never seen before standing in the 
riley close to the wall outside the garage gate, (Tr. 109-110; 147) and 
--erved Fullard's car, a brown Pontiac, parked in the same alley just 
teyond the Florida Products building (Tr. 108-109). Brockman brought his 
truck to a stop, got out and unlocked the gate to the warehouse garage, and 
returned to his truck to back it into the garage (Tr. 112-113). When he 
returned to the cab of his truck, Brockman observed the individual who 
had been standing with Fullard in the alley sitting in the truck pointing 
a gun at him (Tr. 114; 115). Fullard who was wearing a long black erences 
coat, raincoat and plaid cap (Tr. 115), put a stocking cap mask over his © 


face and accompanied Brockman's truck into the garage (Tr. 113-119). 


Inside the garage, Brockman claims he parked his truck, alighted, 


end proceeded toward the store portion of the building with his hands up, 
followed by the man with the gun (Tr. 120). As Brockman got out of his 
truck, he saw Fullard' leave, running out of the store door into the alley, 
-+411 wearing the long black trenchcoat, the plaid cap and stocking mask 
~. 121-22). 
In the meantime, Messrs. Lane, Reitz and Morrison had been talkince 


in the office of Florida Products, waiting for Brockman to return (Tr. 22- 
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23). When he heard the truck backing in, Reitz left the other two and 
walked toward the garage (Tr. 23-24). lorrison and Lane then heard a 
"yeport or an unusually loud noise" (Tr. 24). Morrison none to investigate 
and found Reitz lying on the floor of the showroom, next tolthe door 
leading to the garage (Tr. 25-26), Morrison called to Lane and Lane 
followed, observing Morrison kneeling and Reitz lying on the showroom 
floor, just inside the door to the garage (Tr. 25). 
At this point, Brockman and the gunman following him came 
through the door from the garage (Tr. 27; 125-126). The gunman told 
wvrockman to put his hands against the wall and give him his money (fr. 27- 
28). After removing Brockman's collection money, about $250 (fr. 128), 


he told Brockman, Lane and Morrison to lay face!'down on the/floor (Tr. 
28-30; 130) and exclaimed "Hey" several times, as if to call to another 
person for help (Tr. 29-30; 127~128). He then told them to!give him the 
money they had in their pockets, but suddenly stepped back and disappeared 
(Tr. 30-31) without completing the theft. After his departure Lane called 
the police while Morrison and Brocknan assisted Reitz (Tr. 131). 


All the direct testimony concerning Fullard's participation in 


this offense came from the accomplice Brockman, Lane testified that he 


at no time saw or heard Fullard whom he knew as an employee of Florida 


Products (Tr. 33-34; 47). Morrison died several months before the trial © 

of this case and so his testimony was not before the Court and jury (Tr. 18). 
The only corroboration of Brockman's identification of Fullard as a 

| 


~orticipant in these events came from a rebuttal witness for the Government. 


one Walter Elder, who lived in a second-floor apartment overlooking the 
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alley behind Florida Products and who knew Fullard because Fullard had 
been to his apartment on occasion to see his daughter (Tr. 344-45; 363). 
Elder testified that he saw Fullard and another person park Fullard's 
car in the alley (Tr. 347-48); saw Brockman drive a Florida Products truck 
into the alley and get! out and open the garage gate (Tr. 350); saw 
r-xullard put something over his head while the other man got into the 
+vuck with Brockman (Tr. 351) and saw Fullard walking alongside the truck’ 
23 the truck backed up into the garage (Tr. 351-353). While Elder did 
net actually see Fullard go into the garage (Tr. 365), thereafter he 
~veerved Fullard come out, get in his car and leave the alley "pretty 
fast" (Tr. 353). Elder testified that Fullard had a raincoat on when he 
went in the garage but did not have it on when he came out (Tr. 362). 
Brockman was arrested and charged with homicide the day after 
these events transpired and after the police learned that his claimed 


flat tire was a ruse (Tr. 137-139; 160; 162-163; 204-205). He was taken 


to police headquarters where he gave a statement of his complicity in this 


offense, naming appellant Fullard as one of the two persons involved 
(Tr. 138). A preliminary hearing was held the next day, Saturday, March 
4, 1967, and both Fullard and Brockman were held without bond for the 
aetion of grand jury (Tr. 176). The following Wednesday, Brockman was 
released from jail to'testify before the grand jury (Tr. 178). Ali charges 
egainst him were dropped (Tr. 139), although Brockman did not knew if 
they would be reinstated or not (Tr. 201). 

Brockman testified in his first appearance before the grand 


jury that he saw Fullard running out of the garage while he was backing 
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the truck in, and that he did not hear the "loud thump", or the pistol 
shot which killed Reitz, until after he had parked and got gut of his 
truck at a time when Fullard would have been gone (Defendant Exhibit #4, 
pp. 6, 9). After this first appearance, Brockman was contacted by the 
police and taken to headquarters to discuss his grand jury testimony 
(Ir. 187-189; 192-193). He testified at trial that he did not tell the 
truth on his first appearance before the grand jury (Tr. 192). On his 


| 
second appearance before the grand jury, Brockman denied that he was 


promised any of the proceeds from the robbery (Defendant's Exhibit #5, 
p- 14) but returned to the grand jury a third time te admit that he was 
to have been paid $100 for his participation in the planned robbery (Tr. 
198) . | 
Appellant testified at trial and denied any involvement in this 
offense, He told the jury that he and Brockman had a brief mae 
on the morning of March 2, 1967 in which Brockman asked him to wait fer 
him after work that evening (Tr. 306-307); that he finished work fer the 


day about 4:30 and sat in his car in the alley behind Florida Products 


waiting from Brockman to return (Tr. 308-310); that Brockman) arrived 

in his truck, accompanied by another person, about 5:00 pam, (Tr. 310-312) ; 
and that Brockman then asked Fullard to become a “partner" to a rebbery he 
2nd his companion were about to pull by driving the getaway car (Tr. 31l-. 
312). Fullard testified he declined this invitation, got in| his ear and 
promptly departed (Tr. 313). Fullard also denied he was wearing a black 


trenchcoat but acknowledged he wore a plaid cap at the time in question 
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(Tr. 331). Fullard's testimony was corroborated in part by the testimony 


of two people who said they saw him at or near his residence at about 
5:15 p.m. (Justus 267-280; Mozon 280-291) and further supported by the 
testimony of two character witnesses (Ferguson 291-296; Jefferson 296-300). 
Upon the conclusion of the evidence, the trial judge instructed 

jury on the elements of felony murder, stating ". . .-if the Government 
fails to prove any one of those elements beyond a reasonable doubt, you 
must find the defendant not guilty (Tr. 450)". At the conclusion of the 
crarge on felony murder the trial judge said: 

"If you find the defendant guilty under Count 

One, that is, murder, you then cempletely disregard 

Count Two which charges second degree murder. That 

will have no further place in the case. The defendant 

cannot be guilty of both first and second degree 

murder for the same act (Tr. 456-457). 

He then proceeded to instruct on second degree murder and the other effenses 
charged in the indictment. 

After deliberating on its verdict for two hours, the jury was 
excused to return the following day (Tr. 475). The next day after 
deliberating for about one hour, the jury sent a note to the judge which 
read: 

The jury requests a re-briefing on first and 

second degree murder, and an explanation of felony 

murder. 

Can second degree murder be a felony murder? (Tr. 477). 
-aling with the second question first, the trial judge answered: 
The answer is no, felony murder and second degree 


murder are not compatible. Second degree murder 
cannot be felony murder. (Tr. 477) 
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Before repeating his instructions on first and second degre 


made the following prefatory statement; 


"Felony murder, by definition, is first degre 
murder. They are one and the same thing, so we 
are talking about first degree murder when we 
talk about felony mucder, or vice versa, whichever 
way you want to put it. A felony murder is a first 
degree murder." (Tr. 478) 


In the course of repeating his previous instructions, the trial judge 
| 
again told the jury: 


"If each of these elements is established beyond 
a reasonable doubt, you may find the defendant guilty 
of first degree murder or felony murder. They are 
one and the same thing in this case. Of course, if 
the Government fails to prove any one of those elements 
beyond a reasonable doubt, you must find the defendant 
not guilty of the crime. . ." (Tr. 479) 


"| | .Now as I mentioned before at the very obtset 
of these remarks this morning, felony murder and 
second degree murder are not consistent. 


If you find the defendant guilty under Count 
One, you disregard Count Two which is the second 
degree murder charge. That is, if you find him 
guilty of felony murder, forget Count Two, do not 
even consider it. A defendant may not be guilty 
of both first and second degree murder for the 
same killing. 


If, however, you find the defendant not guilty 
under Count One, thet is, if he is not guilty of a 
felony murder, then you proceed to a consideration 
of whether he may be guilty of second degree murder" 
(Tr. 481-82). 


Aiter an additional hour and a quarter of deliberation, the! foreman of 
++o jury sent a second note to the trial judge which read: 


Judge, if in perpetrating an attempted robbery by! 
one or more persons, a murder is committed, are 
all persons involved equally guilty of felony- 
murder? (Tr. 493). 
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Judge Corcoran wrote "Yes" on the note, signed it and returned 
it to the jury (Tr. %92-493). Approximately one hour later, the jury 
returned with its verdict, finding Fullard guilty of first degree murder 
under Count 1, with a recommendation of life imprisonment, and guilty of 


Counts 4 through & (Tr. "93=-49"). 


ARGUMENT 


THE TRIAL COURT COMMITTED REVERSIBLE 
ERROR BY INSTRUCTING THE JURY THAT 
FELONY MURDER AND SECOND DEGREE MURDER 
ARE INCONSISTENT AND BY FAILING TO 
INSTRUCT THAT SECOND DEGREE MURDER MAY 
BY CONSIDERED AS A LESSER INCLUDED 
OFFENSE OF FIRST DEGREE (FELONY) MURDER, 


(In connection with this argument, 
appellant desires the Court to read 
pages “U8-457, 477-482, and 492-493 
of the reporter's transeript and the 
two notes from the jury to the trial 
jucge contained in the record.) 


This is another in a series of cases before this Court involving 


the troublesome problem of the relationship between first degree (felony) 


murder as defined in D.C. Code © 22-2401 and second degree murder as defined 


in D.C. Code * 22-2403, Appellant submits, for reasons hereinafter set 
forth that the jury in this case was coerced into returning a verdict of 
guilty on the felony murder count, and for that reason he is entitled to a 
new trial. 

The instructions of the trial judge on the relationship of first 
degree or felony murder to second degree murder correctly stated the law 


as it existed at the time this case was tried. Thus when the jury was 
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told that "felony murder and second degree murder are not compatible" 
(Tr. 477), "felony murder and second degree murder are not consistent” 


(Tr. 481), and that "a defendant may not be guilty of both first and 


second degree murder for the same killing” (Tr. 481-482), he was simply 


| 
stating the rule set forth by this Court in Naples v. United States, 120 


| 
U.S.Arp.D.C. 123, 3uu. F.2d 508 (1964) (hereinafter referred to as Naples 


It). In Fuller v. United States, #19,532 (decided September 26, 1968) 
however, this Court reversed Naples II to the extent that it) held that 
"a single offense cannot be both first and second degree murder", Fuller 
v. United States, supra, slip opinion at pp. 3-4. 


At the outset it should be noted that this is a capital case. 


Consequently the failure of trial counsel to raise timely objection to the 
i 

trial court's instructions, as herein discussed, should be of no consequence, 
| 

even though the jury recommended life imprisonment rather than the death 


penalty. For as this Court pointed out in its recent decision in Green 
| 


v. United States, 721,385 (decided November 1, 1968): 


- - ethe responsibility for instructions as 
the elements of the offense rests with the 
judge. Counsel should of course be alert 

to point to error he deems harmful, thus 
affording opportunity for correction, but 

in this special function of the judge the 
responsibility is not fully shared by counsel, 
who indeed may be laboring under the same 
mistaken view of the law. Slip Opinion, p. 4. | 


The Naples II rule prevailed at the time of trial and trial 
counsel could not be expected to foresee an imminent change in the law. 


Appellant contends that the Court's instructions in this case constitute 
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plain error affecting his substantial rights, and are therefore cognizable 
under Rule 52(b), Fed. R. Crim. P. 
The trial judge here instructed the jury that they must first 
determine whether appellant was guilty of first degree felony murder. Only 
if they failed to convict him of felony murder was the jury permitted to 
consider a conviction, of second degree murder. As the trial judge 
repeated several times, if the jury found a defect in the proof as to 
felony murder, they "mast find the defendant not guilty on this charge" 
(Tr. 453; 479) and only then move to a consideration of the second degree 
count. No mention was made that the jury might consider second degree 
murder as a lesser included offense under Count 1, as subsequently 
authorized by Fuller v. United States, supra, Slip opinion at pp. 13-23. 
Thus appellant was prejudically denied the jury's consideration and 
deliberation of the question whether he was guilty of second degree murder. 
It cannot be doubted that the jury in this case wanted to 
consider second degree murder before reaching its verdict on the felony 
murder count for it sent a note to the Court seeking further instruction 
on first and second degree murder, adding the question "Can second degree 


murder be a felony murder?" (Tr. 477). The reply of the trial judge, 


“The answer is no, felony murder and second degree murder are not compatible," 


which was plainly erroneous under Fuller, supra, effectively prohibited 
the jury from giving any consideration at all to the second degree charge. 
The prejudice to appellant from the Court's failure to give proper 
instructions in this regard is thus clearly documented in the jury's 


first note to the trial judge. That the jury was still wrestling with the 
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degree of guilt to ascribe to appellant's involvement on the second day 
of its deliberation is documented in its second note to the/Court: 
| 


"If in perpetrating an attempted robbery by | 

one or more persons, a murder is committed, 

are all persons equally guilty of felony 

murder?" (Tr. 493) 
The trial court's affirmative answer to that question is algo clearly 
erroneous under Fuller v. United States, supra, which permits a finding of 
guilt on the lesser included offense of second degree murder as to one, 
such as appellant, who may not have participated in the actual perpetration 


of the felony. 


In Dozier v. United States, 127 U.S.App.D.C. 266, ;322 F.2d 483 
| 
(1967), this Court held that where instructions to a jury were erroneous 
| 
on alternative charges varying in degree of gravity, it could not be said 


with certainty that the jury would again convict of the greater of the 
| 


two offenses: 


The jury might have decided to convict only for 
the less serious offense charged in the third 
count had they been permitted to choose between 
the two counts rather than to consider each 
independently of the other. Although the jury, 
under erroneous instructions, decided that all 
the elements of the second count were proved, 
it does not follow that under proper instructions | 
they would have done so rather than resting their | 
verdict upon the third count. 127 U.S.App.D.C. at 
267-68, 382 F.2d at 483-84. 


Here, similarly, this Court can not know whether, if the trial judge 


had properly instructed the jury that they could consider convicting 
| 
Fullard of second degree murder under the felony murder count, the jury 


might have seized that opportunity rather than convict him of felony murder. 


Split 


Appellant submits that where, as here, the jury in a capital 
case is told that they must find the accused not guilty of felony murder 
before they can give any consideration to a finding on a charge of second | 
degree murder, and where the jury is not told they may consider second 
degree murder as a lesser included offense, the trial court’*s charge is 
coercive of a guilty vercict as to felony murder and prejudicial of the 


accused's right to a fair consideration of his guilt on the lesser offense. 
CONCLUSION 


Appellant is mindful of the Cisposition made by this Court in 
Austin v. United States, 127 U.S.App.D.C. 100, 191-94, 332 F.2d 129, 140-42 
(1867) wherein the judgment on a first degree murder conviction was reduced 
to the lesser included offense of second degree murder, and that such relief 


would seem to be appropriate under the circumstances of this case. Counsel 


for appellant urges the Court not to follow the Austin procedure, however. 


Since this is a capital case in which appellant's conviction depends upon 
the credibility of an accomplice who admittedly lied under oath to the grand 
jury on two separate occasions, and since it involves the life imprisonment 
of a thirty year old man whose record prior to March 2, 1967 was unsullied 
by even one arrest and who honorably served his term of military service 
(fr. 343), counsel requests that the Court carefully scrutinize the entire 
record, aS counsel has attempted to do. While little in the way of error 
appears in the record, counsel submits that the totality of the record 


supports the view that the interests of justice would better be served by 
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affording appellant a new trial in this case, with experienced and 


vigorous defense representation. 


Respectfully submitted, 


ROBERT C. MAYNARD 


3815 Connecticut Avenue, N.W. 
Washington, D.C. [20006 


Attorney for Appellant 
(Appointed by this Court) 
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STATEMENT OF ISSUES PRESENTED FOR REVIEW 


Whether ‘in a prosecution for first degree murder 
under D.C. Code § 22-2401 it was reversible error 
for the trial court to instruct the jury that 
first degree (felony) murder and second degree 
murder are inconsistent and incompatible, and 
that the same homicide cannot be both first and 


second degree murder. 


Whether in a prosecution for first degree murder 
under D.C. Code & 22-2401 the failure of the trial 
court to instruct the jury that second degree 


murder could be considered as a lesser included 


offense under a felony murder charge was plain 


error. 


{This case has not previously been before this Court.] 
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I. It was not prejudicial error for the trial judge, at the 
time of appellant’s trial, to instruct the jury that 
first degree felony murder and second degree murder 
were inconsistent and eee verdicts for the 
same homicide -. —— _ 


II. The trial court hae instructed the jury that it 
must not consider the second degree murder count un- 
less it found appellant not guilty of felony murder 


Conclusion 
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ISSUES PRESENTED 


In the opinion of appellee, the following issues are 
presented: 


1) Whether it was prejudicial error, at the time of 
appellant’s trial, for the trial judge to instruct that first 
degree felony-murder and second degree murder were in- 
consistent and incompatible verdicts for the same homi- 
cide. 

2) Whether the trial court properly instructed the jury 
that it must not consider the second degree murder count 


unless it found appellant not guilty on the felony-murder 
count. 


This case has not previously been before this Court under this or 
a similar title. 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 22,107 


JOHN P. FULLARD, APPELLANT 
v. 
UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On May 15, 1967, appellant John P. Fullard was 
charged by indictment with first degree felony-murder of 
Elwood Reitz (Count 1), second degree murder of Elwood 
Reitz (Count 2), robbery of Arthur Brockman and the 
Florida Products Co. (Count 3), attempted robbery of 
William Lane (Count 4), assault of William Lane with 
a dangerous weapon (Count 5), attempted robbery of 
Philip Morrison (Count 6), assault of Philip Morrison 
with a dangerous weapon (Count 7) and carrying a dan- 
gerous weapon (Count 8). Appellant was tried before 
Judge Howard F. Corcoran and a jury on April 1, 2, 3 
and 4, 1968, and was found guilty on all counts except 


(1) 


2 


Count 3 which was dismissed by the trial judge at the 
close of the Government’s case and Count 2 on which no 
verdict was rendered. On June 21, 1968, appellant was 
sentenced to a term of life imprisonment on Count 1, one 
to three years on each of Counts 4-7, and one year on 
Count 8, all sentences to run concurrently. It is from 
these sentences that appeal is taken. 


The Government’s Case 


The evidence showed that on March 2, 1967 at about 
5:00 p.m., William Lane, Philip Morrison and Elwood 
Reitz were waiting for the last of five trucks of the Flor- 
ida Products Co. to return to the company’s warehouse 
and garage at 57 N Street, N.W. Upon hearing the truck, 
driven by Arthur Brockman, turn into the alley in the 
rear of the building, Elwood Reitz walked the length of 
the showroom and went to the door of the garage. Then 
Morrison and Lane heard a loud noise. Morrison went to 
see what had caused the noise. He called Lane to show 
him that Elwood Reitz was lying unconscious on his back 
on the floor just inside the door to the garage. (Tr. 22- 
25.) Reitz was later pronounced dead by the deputy 
coroner (Tr. 71). The cause of death was a bullet which 
entered the back just below the shoulder blade severing 
and shredding the spinal cord (Tr. 67). While Morrison 
and Lane were attempting to minister to the unconscious 
Reitz, Brockman came through the door from the garage 
with his hands in the air followed by a man holding a 
revolver at his back. (Tr. 25-27.) 

The gunman ordered Brockman to put his hands against 
the shelf on the wall and told him to give him the money. 
Lane asked the gunman what he had done to Reitz and 
indicated that Reitz needed a doctor. After a moment, 
the man told Morrison and Lane to lie down on the floor 
or “he’d let [them] have it”. He also made Brockman 
lie down on the floor. The gunman kept looking toward 
the office and calling, “Hey, Hey, Hey” or “Help, Help, 
Help”. When Morrison didn’t get down on the floor fast 
enough, the gunman kicked him in the face. After they 
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were all lying on the floor, he told them to give him all 
the money in their pockets. While the three men were 
scuffing around on the floor trying to take the money 
from their pockets, the gunman suddenly stepped back 
and disappeared. (Tr. 27-80). 

Arthur Brockman testified that on Wednesday, March 
1 about 5:00 p.m., he talked with appellant John P. Ful- 
lard who himself was also employed by Florida Products 
Co. Fullard said that he and another man were going to 
rob the Florida Products Co. the next day. Brockman 
replied that he didn’t want to become involved in it. Ful- 
lard told him that if he didn’t he would be sorry. (Tr. 
99-101, 132, 142.) He also promised Brockman $100.00 
if he would be late returning to the warehouse the next 
day (Tr. 114). 

The following day Brockman worked as usual except 
that toward the end of the day he parked his truck on 
Carroll Avenue in Takoma Park, Maryland, and called 
the company to tell Morrison that he would be late be- 
cause he had a flat tire. Then he asked the attendant for 
a blank cash receipt and filled it in showing $2.00 for 
repair of a flat tire. (Tr. 103-108). Brockman then pro- 
ceeded downtown toward the Florida Products garage at 
57 N Street, N.W. When he entered the alley behind the 
garage, he saw appellant’s brown Pontiac parked in the 
alley near an empty lot. He also saw appellant and an- 
other man. Brockman proceeded down the alley, got out 
of the truck, unlocked the gate behind the garage, re- 
turned to the truck, and started to back the truck into 
the garage. (Tr. 107-112.) When he returned to the 
truck after unlocking the gate, the other man was sit- 
ting in the truck with a revolver pointed at him (Tr. 
114, 115). 

Before Brockman began backing his truck through the 
gate, he saw Fullard, who was wearing a black trench 
coat and a plaid cap, take off his cap, put a stocking mask 
on his face, and put the cap back on his head. Fullard 
then walked along the right side of Brockman’s truck 
and entered the door to the store. (Tr. 118.) Brockman 
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stopped the truck after he had backed it into the garage. 
When he turned off the motor, he heard a noise that 
sounded like a shot. He looked over his shoulder and saw 
Fullard, still wearing the trench coat, stocking mask, and 
plaid cap, running from the store and into the alley. (Tr. 
121-122, 140). The third man would not have seen Ful- 
lard running from the store unless he turned to look over 
his shoulder (Tr. 124). 

When Brockman entered the door, followed by the man 
with the gun in his back, he saw Reitz lying on his back. 
Lane and Morrison were also in the room. Morrison 
asked the gunman what he had done to Reitz. The gun- 
man did not respond but started calling to someone, “Hey, 
Hey, Hey.” He made them give him the money they had 
in their pockets and also took the money Brockman had 
collected during the day. (Tr. 126-128.) He made Mor- 
rison, Lane, and Brockman lie down on the floor. He 
kicked Morrison in the face before they were all lying on 
the floor and threatened to “shoot them if they didn’t get 
down on the floor.” After they were all lying on the floor, 
the back door closed. Lane got up and called the police. 
(Tr. 180-181.) 

Immediately after the robbery Brockman told the police 
what had happened, leaving out the fact that he recog- 
nized Fullard, that he had not really had a flat tire, and 
that he had been approached by Fullard about the robbery 
the day before. The following day, Friday, March 8, after 
the police told him that they had checked his story and 
found that he had not had a flat tire, he was arrested 
for homicide. At that time Brockman identified Fullard 
as one of the men involved in the robbery. (Tr. 136-138, 
160, 162.) 

The preliminary hearing was held the next day, and 
both Brockman and Fullard were held for the action of 
the grand jury (Tr. 176). At his first appearance be- 
fore the grand jury, Brockman failed to report that he 
was to receive $100.00 for returning late on March 2 
(Tr. 193). After this appearance, Sergeant Wilson con- 
tacted him again and asked him if he wanted to make an- 
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other statement to the grand jury because his first state- 
ment could not be correct (Tr. 188). He later told the 
grand jury that he was to receive $100.00 for returning 
late (Tr. 198). 

At the close of the Government’s case, defense counsel 
moved for dismissal of the robbery count and of the felony- 
murder count on the grounds that the killing did not take 
place during the robbery. His motion was granted with 
respect to the robbery count and denied as to the felony- 
murder count. (Tr. 234-261.) 


The Defense Case 


Defense called Mr. Royal C. Justus as an alibi witness. 
However, Justus could not alibi appellant for the date of 
the robbery. Appellant’s cousin testified that appellant 
was at her home about 5:15 p.m. on March 2 when the 
robbery and killing were supposed to have taken place. 
(Tr. 287, 289.) 

Two character witnesses, Jesse J. Ferguson and Rev. 
Clyde W. Jefferson were called and attempted to testify 
to appellant’s reputation for peace and good order in the 
community (Tr. 291-301). 

Appellant then testified that on the morning of March 
2 while he was working, Brockman asked him what he 
was doing after work later on in the evening. When he 
replied that he was doing nothing, Brockman asked him 
to wait for him after work. (Tr. 306-307.) Later on 
that morning he moved his brown 1964 Pontiac from N 
Street where it was parked to the alley behind the garage 
because there was a funeral on N Street. At 4:30 Ful- 
lard finished working, punched out, went to the liquor 
store at the corner of North Capital and N, bought a can 
of beer and some potato chips, returned to the car and 
waited for Brockman. After waiting fifteen minutes or 
so, he went back to the corner store and bought a package 
of cigarettes. (Tr. 308-310.) 

At about five o’clock Brockman’s truck came down the 
alley with Brockman driving and another man in the cab. 
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When Brockman beckoned to him, he left his car, went 
over to the truck and climbed on the running board. 
Brockman told him that the other man was going to rob 
some place, and when he came out all Fullard would have 
to do was drop him off at 9th and O Streets. At first 
Fullard thought that Brockman was joking, but when he 
realized that he was serious, Fullard told him that he 
did not want any part in it. He climbed down from the 
running board, went to his car, and drove to his cousin 
Connie’s house, leaving the truck standing in the alley. 
(Tr. 310-314, 338.) While he was there he lost his car 
keys, and Mr. Justus let him borrow his extension cord 
to look for them, but he never found them. (Tr. 316-317.) 

The next morning he took the bus to work. Brockman 
came in about 8:30 or 9:00 and asked him not to mention 
anything about what had happened. Then later on that 
evening the police came to his house, arrested him and 
towed his car away. (Tr. 318.) Appellant admitted he 
was wearing a plaid cap on that day but said that he 
had never worn or owned a black raincoat (Tr. 331). 
Appellant said that he knew people who lived around the 
garage along Hanover Place, that he knew Walter Elder, 
and that he “got along with him all right.” (Tr. 339- 
341.) 

In rebuttal, the Government called Walter Elder, who 
on March 2, 1967 lived at 52 Hanover Place, N.W. His 
rear window looked out on the Florida Products Co. ga- 
rage and the alley behind it. Elder knew John Fullard 
because he had been in his house a couple of times. He 
had seen Arthur Brockman working around the Florida 
Products Co. for about two years. Elder had been sitting 
in his rear window about 5:00 or 5:15 p.m. on March 2. 
He saw John Fullard drive up in his car with another 
fellow, park his car in the alley, and get out and go to 
the corner. (Tr. 344-347, 349.) Then Brockman’s truck 
came down the alley. Brockman stopped his truck at the 
gate, climbed out of the truck, opened the gate to the 
garage area of Florida Products Co. Before Brockman 
backed the truck into the garage yard the other man got 
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into the cab of the truck. Fullard, who was wearing a 
dark rain coat, put a stocking or something over his head 
and went into the garage along the side of the truck as 
it was backing in. A few minutes later, Fullard came 
running out of the garage by himself, got into his car 
and drove out of the alley very fast. (Tr. 350-353.) 

At the close of all the evidence defense counsel’s re- 
newed motion for judgment of acquittal on the felony- 
murder count was denied. (Tr. 373-375.) 


The Jury Instructions 


After the general instructions to the jury, the trial 
judge first instructed on the attempted robbery count 
since the jury’s determination on that issue would have 
some bearing on the felony-murder count (Tr. 444-448). 
Then he instructed them on the felony-murder count and 
told them if they found the defendant guilty of felony- 
murder then the second degree murder count was to be 
completely disregarded (Tr. 448-456). If, however, the 
jury found him not guilty of felony-murder, they were 
to pass on to the second degree murder count. Judge Cor- 
coran then instructed on second degree murder and the 
remaining counts of the indictment. 

The jury retired but later requested an instruction on 
first and second degree murder and also asked whether 
second degree murder could be felony-murder. Judge 
Corcoran replied that the second degree murder could not 
be felony-murder, and reinstructed the jury on felony- 
murder and second degree murder. The jury subsequently 
returned verdicts of guilty on all the remaining counts 
except the second degree murder for which no verdict 
was rendered. 


8 
ARGUMENT 


I. It was not prejudicial error for the trial judge, at the 
time of appellant’s trial, to instruct the jury that first 
degree felony murder and second degree murder were 
inconsistent and incompatible verdicts for the same 
homicide. 


(Tr. 357, 481-82) 


Appellant argues that it was reversible error for the 
trial judge to instruct the jury that first degree felony 
murder and second degree murder were inconsistent, and 
that the same homicide cannot be both first and second 
degree murder. At the time appellant was tried Naples 
v. United States, 120 U.S. App. D.C. 128, 344 F.2d 508 
(1964) required just such an instruction. The trial judge 
in this case clearly instructed on this point not once, but 
twice. (Tr. 457, 481-82.) That the instructions were 
proper under Naples II on the relationship of second de- 
gree and first degree felony murder is not contested by 
appellant. Indeed, appellant concedes this point in his 
brief (p. 10). 

The thrust of appellant’s argument is that the trial 
judge’s instruction was prejudicial because it prevented 
the jury from considering the first degree felony murder 
and second degree murder charges together and thus pre- 
vented the jury from finding appellant guilty on second 
degree murder as it wanted to do. The Court in Fuller 
v. United States, No. 19,532 (decided September 26, 1963) 
was only deciding what verdicts the prosecutor and the 
defense counsel might request in a first degree felony 
murder and second degree murder situation. The Court 
in the following statement disavowed appellant’s ap- 
proach for determining prejudice urged by appellant in 
this case. 


. . . Prejudice is not shown by invoking the specu- 
lative possibility that a jury would have reached a 
different verdict by acting irrationally, or by invok- 
ing a vague and irrational possibility that somehow 
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the whole thing might have gone differently had only 
the words been changed a bit. 

The fact that the jury “might have done it differ- 
ently” was rejected as a basis for finding prejudicial 
error in the Hirabayashi line of cases. This princi- 
ple is fully applicable in the area of lesser included 
offenses where the doctrines have been shaped from 
the start so as to exclude claims based on the hope 
of irrational or inconsistent verdicts. (p. 22 Foot- 
notes omitted.) 


Il. The trial court properly instructed the jury that it 
must not consider the second degree murder count un- 
less it found appellant not guilty of felony murder. 


(Tr. 457, 381-82) 


Appellant argues that the instructions of the trial 
judge were erroneous in that he instructed the jury that 
it could only consider the second count of second degree 
murder if it found that the government had failed in some 
element of proof of the felony murder. He also asserts 
that the trial judge erred in not instructing that second 
degree murder was a lesser included offense of felony 
murder. 

This Court in Fuller (supra) indicated that second de- 
gree murder may be a lesser included offense of felony 
murder “only when on the facts the jury may consistently 
find the defendant both innocent of felony murder and 
guilty of second degree murder.” (p. 16) The Court then 
found that even if second degree murder is charged as 
a lesser included offense, the jury “does not even consider 
the issue of second degree murder unless it acquits as to 
first degree.” (p. 18) In the instant case the Court in- 
structed that if the jury found the defendant not guilty 
on the felony murder count it would then pass on to the 
second degree count (Tr. 457, 481-82). Fuller would have 
only required a modification in the instructions, given by 
the trial judge, to the extent that he would not have 
charged that the jury may not convict of both first degree 
felony murder and second degree murder. Otherwise, the 
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instructions in this case would have been exactly the same 
as the instructions approved in Fuller. The following re- 
marks in Fuller are dispositive of the appellant’s argu- 
ment that he was prejudicially denied the jury’s consid- 
eration of whether he was guilty of second degree 
murder. 


Appellant’s argument, if we understand it correct- 
ly, is ultimately cast in terms of jury room mystique; 
namely, that when all is said and done, one can never 
tell what would have gone on in the jury room had 
the charge been given. 

We reject defendant’s approach. We might reach 
a different result if we started from the premise 
that the jury has an unrestricted function in deter- 
mining whether its verdict should reflect a conclusion 
of guilt as to the lesser or greater offense. But the 
law defines the jury’s duty otherwise. It must first 
consider the highest crime charged by the government 
in its indictment, and consider whether the defendant 
is guilty on that charge. If it is satisfied beyond a 
reasonable doubt that defendant is guilty of that 
greater offense, it is the jury’s duty to bring in a 
verdict that says so. Only if the jury has a reason- 
able doubt as to guilt of the higher offense, may a 
jury performing its duty acquit of that charge, and 
only then may it turn to consideration of whether 
defendant is guilty of the lesser offense. (p. 21 Em- 
phasis added) 


Appellant relies on Green v. United States, No. 21,385 
(decided November 1, 1968) for the proposition that in 
a capital case the failure of the defense counsel to raise 
objections to the court’s instruction should be of no con- 
sequence. The Court in Fuller, also a capital case, held 
it was not reversible error for the trial judge not to in- 
struct that second degree murder was a lesser included 
offense of first degree felony murder if not requested by 
defense counsel. The Court found that “the defendant is 
entitled, on motion, to have the entire count [of second 


2Cf., United States v. White, 225 F.Supp. 514 (D.C.C. 1963). 
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degree murder] struck and to have the issue of guilty as 
to second degree murder submitted only as a lesser in- 
cluded offense...” (p. 18 Emphasis added.) In Fuller 
as in the instant case, the appellant did not request that 
second degree murder be charged as a lesser included of- 
fense of felony murder. There in the absence of such a 
request the appellant could not obtain reversal on the 
grounds that there was plain error affecting substantial 
rights. The Court’s reasoning is no less applicable here. 


CONCLUSION 


WHEREFORE, it is respectfully submitted that the 
judgment of the District Court should be affirmed. 


Davin G. BRESS, 
United States Attorney. 


FRANK Q. NEBEKER, 
RosBert P. WATKINS, 
Assistant United States Attorneys. 
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JOHN P. FULLARD, 
Vv. 
UNITED STATES OF AMERICA, 


Appellee. 
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for the District of Columbia 


APPELLANT'S REPLY BRIEF 


SUPPLEMENTAL STATEMENT OF THE CASE 


The characterization in the Government's brief of the grand 


jury testimony of Arthur Brockman, the accomplice and principal 
Government witness at the trial of this case, is such aj|gross under- 
| 


statement as to be misleading. While Brockman's grand jury testimony 


| 
is not essential to the principal legal issue raised on this appeal, 


| 
his credibility was the factual cornerstone on which the Government's 
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case was built. The material variances in his grand jury testimony 
are therefore significant to all aspects of this case. 

The Government's brief contains the following description 
of Brocknan’s three grand jury appearances: 


"at his first appearance before the grand jury, 
Brockman failed to report that he was to receive 
$100.00 for returning late on March 2 (Tr. 193). 
After this| appearance, Sergeant Wilson contacted 
him again and asked him if he wanted to make 
another statement to the grand jury because his 
first statement could not be correct (Tr. 188). 
He later told the grand jury that he was to 
receive $100.00 for returning late (Tr. 198)." 


Brocknan's testimony, in material part, upon the occasion of his 
first grand jury appearance on March 28, 1967, was as follows: 


: "Q. Tell me where it was that you first saw 
Fullard when you came back that afternoon with 
your truck? 

You came in the yard, you backed into 
the yard? 

A. I backed into the garage, and just as I 
got my truck in the garage I could see Fullard 
running across the front of the truck as he was 
going out the gate. 

Q- Did he run from the area of the office? 

A. Yes, sir. 

Q. prior to seeing Fullard running in front 
of you had you heard the thump you described to us? 

A. No, sir; I hadn't heard the thump until I 
got out of the truck. 

Q- Where did Fullard go after he ran by you? 

A- He went out into the alley. I guess he 
went to get his car. 


JUROR: I would like to ask Mr. Brockman, did 
you hear the thump after you saw Fullard running in 
front of the truck? 

A. Yes, I did. 

JUROR: In other words, he wasn’t in the garage 
when you heard the thump? He wasn't where the body 
of Mr. Reitz was found? 


A. No, sir. 
BY MR. SMITH: | 
Q. If that is true, let me ask you this: 
AS soon as you backed up your truck and 
stopped, didn't the other man with the gun accost 
you, come up to you? 

A- At the time I got out of the truck the 
other man just pushed the gun up in my back. 
Q- He was standing right there? 

A. yes. 
Q- Is that when you heard the thump? 
A. Yes; I was out of the truck then. 
Q. You were what? 
A- I was out of the truck when J heard it. 
Q.- And you were with the other man holding 
a gun on you when you heard a thump? 
A. Yes, sir. 
Q- But Fullard had already run down to the 


alley? 
A. Yes, sir." 


The net effect of this testimony, that Fullard had departed from the 
scene before the fatal shot was fired at Mr. Reitz, tended to exculpate 
Fullard from direct involvement in the homicide. 


Subsequent to giving the above sworn testimony, Brocknan 


was visited at home by Detective Sergeant Wilson and taken to police 


headquarters to discuss certain aspects of this testimony which 

| 
Brockman later conceded were not true (Tr. 188-189; 226-227). within 
a day thereafter, on April 13, 1967, Brockman returned to the grand 

| 


jury and made substantial changes in his prior testimony, giving the 


following explanation: 


™Q. When you were here last you told us 
think, that the first time you saw Fullard was 
when you were going in the gate. 

A. When I came down the alley Fullard oss 
standing outside the alley. 

Q- Do you want to make a change in what you 
told us before? | 


A. Yes. 

Q. Will you explain what the change is to the 
ladies and gentlemen? 

A. The change is that I was confused at first, 
and when I.come in the alley from "0" Street I saw 
Fullard and this other fellow standing middle ways 
to the alley so I got out of the truck to back into 
the garage and the fellow that was standing with 
Fullard had got in the truck with me. When I backed 
into the garage at that time he was holding the 
revolver on me. So I continued backing into the 
garage and when I backed into the garage I saw 
Fullard run out of the garage and the fellow that 
was in the truck come out on the right-hand side 
around on the driver side and put the gun in my 
back and I;walked into the store: with my hands up, 
and as J got into the store Mr. Reitz was lying 
on the floor, shot. 


JUROR: When did you make a decision that 
your first statement to the Grand Jury was wrong? 

THE WITNESS: My first statement? 

MR. SMITH: yes. 

THE WITNESS: Well -- 

MR. SMITH: He wants to know when did you 
realize that you had seen Fullard near the alley 
and not up iby the truck? In other words, you have 
changed your testimony from the first day you 
were here and he wants to know when you realized 
what you had said before was not right. 

THE WITNESS: Well, about two or three weeks 
ago an officer came to my house that morning. 

By Mr. Smith: 

Q- That was Mr. Wilson, Detective Wilson? 

A 3¥Yes- 

Q. What did he say? What did he say to you? 

A. He said I want you to come downtown, I 
want to talk to you. After I got downtown he told 
me -- he didn't call the man's name but he said the 
man lived at 52 Hanover Street, Northwest, had saw 
the fellow climbing in the truck with me. and I 
told Detective Wilson that I was confused at the time 
and IJ wanted to make a new statement to try to clear 
myself as much as I can because Fullard, he's trying 
to shift the weight on me, but it's not so. 
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JUROR: When Fullard approached you in the 
very beginning about the robbery, about being jlate 
and all that, did he promise you anything? 

THE WITNESS: No. | 


JUROR: You wasn't going to get a thing|out 
of this setup you were going into. What was you 
going to benefit out of it? 

THE WITNESS: Well, the only thing I was 
concerned about was when Fullard first approached 
me about this he told me "if you don't you will be 
sorry." So I just went along with him.” 


| 
Having denied that he was to receive any of the proceeds, Brockman 


was prompted to return a third time to the grand jury on May 1, 1967 


to change his testimony for the second time: 


"Q. Now since we saw you last you have done 
some serious thinking about this case and there is 
something you want to correct in your testimony; 
isn't that true? 

A. Yes, sir. 

Q- Suppose you tell the ladies and Sat et 
what you wish to correct. 

A. In my previous statement JI had told | you 
I wasn't supposed to receive any money from this 
ease, but I was supposed to receive a hundred! 
dollars. Last time I was down here when the | 
sergeant asked me was I supposed to receive any 
money, I told him J did. 

Q- You told him what? | 

A. When the sergeant asked me was I supposed 
to receive any money, I told him I was. Then/he 
asked me did I know the third man's name and [ told 
him I didn't. and I took the lie detector test 
and the test showed that I flunked on that part, 
but I don't know that man's name. 

Q. You don't? 

A. No, sir; I don't. 

Q. It was after you took the test tho 
that you decided to tell the truth about the hundred 
dollars? 

A. Before I took the test I told hin. 
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Q. Before you took the test you told the sergeant? 

A- Yes, sir. 

Q. But when you were here last you told the ladies 
and gentlemen of this jury that you weren*t supposed to 
get any money, didn't you? 

A. Yes, I did. 

Q- That wasn’t true? 

A. That wasn't true. 


DEPUTY FOREMAN: YeS. Why did you withhold the 
fact that you were going to receive this money? Didn't 
you know they would eventually find out one way or the 
other? . 
A. Well, from the time I got involved in this thing 
I've been nervous and frightened, because I have never 
been in any trouble before and I didn’t know how the outcome 
would be. Sergeant Wilson, he come round to my house and 
he talked to me and I told him I wanted to tell the truth 
regardless of what would happen, because I know they would 
find out sooner or later.” 


ARGUMENT 


The Trial court's Instruction to the Jury 
Conditioning the Jury's Consideration of 
Second Degree Murder Upon _a Prior Decision 
to Acquit of First Degree Felony Murder 


was Plain Error Affecting Appellant's 
Substantial Rights. 


The Government, in defense of the trial court's instructions 


to the jury in this case, relies upon certain language in the majority 


opinion in Fuller v.!united States, D.C.Cir., #19,532 (decided 


September 26, 1968) to the effect that it is the jury's duty to: 
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"first consider the highest crime charged by 
the government in its indictment , and consider 
whether the defendant is guilty on that charge. 
If it is satisfied beyond a reasonable doubt 
that defendant is guilty of that greater offense, 
it is the jury's duty to bring in a verdict that 

says so. Only if the jury has a reasonable doubt 
as“to guilt of the higher offense, may a jury 
performing its duty acquit of that charge, SES 
only then may it turn to a consideration of 
whether defendant is guilty of the lesser offense. 
Slip opinion, p. el. 


5 | 
The majority opinion in Fuller then suggests that while juries have 


the power to act contrary to the law, the law ought non tats to 
the possibility that [the jury] may act irrationally or in blatent 
disregard of the law", Slip opinion, p. 21. Appellant dubmits that 
this rationale is not supported by the weight of the better reasoned 


authorities, that the views expressed therein indicate a fundamental 


distrust of our traditional jury system and the ability of jurors 
to recognize and discharge their'duty", and more importantly, 
that the historical function of the jury to choose its verdict 
from among legally available alternatives is notapower to act 
irrationally or in violation of the law. 
At the outset, appellant would make two matters clear: 
1) There is no dispute between the parties that the trial 


judge erred when he told the jury that second degree murder could 


not be "felony" murder, that second and first degree murder were (YL 


separate offenses, "incompatible" and "inconsistent". these aoe 
instructions were clearly erroneous under Part II of the Fuller case, 


as 


Slip opinion, pp. 13-17, and the Government, in its brief, does 


not contend otherwise. 

2) The result in the Fuller case is not controlling here 
even if this Court chooses to leave undisturbed that portion of the 
Fuller opinion which is challenged hereinafter. The circumstances 
of this case relating to the manner in which Fullard was prejudiced 
by the erroneous instructions of the trial court are clearly 
distinguishable from those which were urged by Fuller. Fuller's 
claim of prejudice was based upon the pure speculation that, had the 
instructions been otherwise, the jury might have decided the case 
differently. Fuller v. United States, supra at pp. 21-22. Fullard's 
claim of prejudice rests on an entirely different footing in that 
two notes were sent to the trial court by the jury during its 
deliberations which evidenced their actual concern for the degree 
of guilt to be ascribed to appellant's involvement in the offense. In 
the Fuller case, the accused was given the benefit of the jury's 
consideration and verdict on the second degree murder count; in this 
case, the instruction to the jury on second degree murder was the 
equivalent of no instruction at all because a subsequent instruction 
prohibited any jury deliberation on that count and the trial judge 


refused to accept a verdict on that charge. 


Assuming, without however conceding, that the Fuller case 


sO 


is applicable in all respects to this appeal, appellant; submits that 


the rigid methodology prescribed by the majority in panier which 

narrowly circumseribes the manner in which juries must deliberate 

in cases involving lesser included offenses should be reconsidered. 

In the first place, this limitation would appear to overrule by implication 
a whole series of cases in this Court which have their rte en in 

Stevenson v. United States, 162 U.S. 313 (1896) where the Supreme 


Court found prejudicial error in the failure of the trial court 


sua sponte to instruct the jury on the lesser included offense of 


manslaughter, even though the Court acknowledged that “there was 


certainly sufficient evidence" to submit the murder charge to the 


| 
jury, and therefore sufficient evidence to support the ‘conviction then 


under review. How could the accused be prejudiced by the failure to 
give a manslaughter instruction if the jury's duty was to first consider 
the murder charge and proceed to a consideration only if it found 

some defect with the proof of murder? The Supreme court found no 

defect in the proof of murder, but, on the contrary, held that a 
conviction of murder would be sustained on appeal if only the jury 

had available for its consideration the lesser included offense of 
manslaughter. The mechanical approach to the verdict formulated by 

the majority in the Fuller case would preclude consideration of the 


manslaughter alternative by the jury upon remand in the stevenson 


case until after a decision had again been reached on the murder 
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charge. presumably it would be the jury's duty to again convict of 
murder, there being no defect in the proof thereof. 

There are a’ series of cases in this Court which follow the 
Stevenson case, and which hold, by implication if not explicitly, 
that a jury is entitled to consider all lesser included offenses 
reasonably supported by the evidence before arriving at its verdict. 
Thus in young v. United States, 114 U-.S-App.D-C- 42, 309 F.2d 662 
(1962), where the accused was convicted of assault with intent to 
commit robbery, and complained of the trial court's refusal to grant 
an instruction on simple assault, this Court reversed, stating: 

But without the [lesser included offense] 

instruction, [the jury] would not be 

afforded the choice which was exclusively 

a_jury choice. (Emphasis added) 114 U.S. 

Bpp-D-C. at 43; 309 F.2d at 663. 
Similarly in Greenfield v. United States, 119 U.S-.App-D.C. 278, 341 
F.ed 411 (1964), this Court reversed a conviction for assault with a 
dangerous weapon because of the absence of a simple assault instruction. 
The Court indicated that the characterization of the instrument as a 
dangerous weapon was an “open question", leaving the choice to the 
jury even though the evidence clearly supported the felony conviction. 
Finally, in Kinard v. United States, 68 App.D.c. 250, 96 F.2d S22 
(1938), this Court found prejudicial error in the failure of the trial 
court to instruct on manslaughter as a lesser included offense in a 
first degree murder case, despite the presence of evidence in the 


record “highly persuasive of guilt of murder." ” 68 App.D.C. at 253; 
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96 F.2d at 525. See also Larson v. United States, 296 F.2d 80 (10th 


Cir. 1961) where the Court held that failure to instruct on a lesser 
\ 
offense, even though the evidence of the greater offense was sufficient 


to convict, “withdraws from the jury a measure of defense |to which the 
defendant is entitled". 296 F.2d at 81. Indeed it would /seem that 
the language of the majority opinion relied upon by the Government 

in this case cannot be reconciled with the following language of the 


< | 
court in Belton v. United States, 127 U.S.App-D-C. 201, 382 F.2d 150 


(1967) (Leventhal, J.) where this Court was concerned with whether a 


manslaughter instruction should be given in a first degree murder case: 


| 
", . .[The trial court] would have been well 
advised to give the manslaughter instruction 
we say this out of a conviction that in the 
balancing of the elements of justice the 
principle that the jury should be permitted 
to find the facts is a cornerstone of our 
jurisprudence that is dominant, where choice 
must be made, and outweighs the proper concern | 


that the jury Should not be allowed to speculate 


or determine punishment instead of guilt. Perhaps 

The guidance offered in this paragraph cannot he 
entirely reconciled as a matter of logic with 

our discussion in the prior paragraph. However, 

the administration of justice may be served pewter 

y attention to rea ities than to rigorous logic.” 
380 Fed at 156. |. 


127 U-S-App-D-C.- at 207, F. at . | 


It seems to appellant that the author of the majority opinion in 
| 
Fuller retreated to the "rigorous logic he denounced in | Belton. 


the New york Court of Appeals, in a conscious recognition 


of the necessity to consider the trealities™ and not to be a slave to 


the demands of hard logic, held in People v. Clemente, 136 N.Y.S.2d 
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202, 62 A.L-R-2d 1009 (1954) that an accused is entitled to the 


jury's consideration! of applicable lesser included offense instructions, 


and to the jury's choice of a verdict which is suited to the facts. 
Clemente was convicted of first degree perjury, the trial court having 
refused to instruct on the lesser offense of second degree perjury. The 
State argued, consistent with the rationale of the majority in Fuller, 
that since the jury had convicted him of the greater offense, no 
prejudice inured to Clemente from the absence of the lesser offense 
instruction. The Court rejected that argument: 


t  . .fhe rule is clear that the trial court must 


charge alternative degrees of crime and give the 
jury a choice between them, as well as of an acquittal, 


wherever ai verdict in different degrees would be 
permissible on the evidence. Although properly 
arguing that the primary reason for this rule is to 
save a prosecution from failure where the crime 
charged isi not altogether established but a crime 
of lower degree is proven, the District Attorney 
concedes that the defendant, as well, is entitled 
to have the several degrees of crime charged. 


We must recognize and regard the reality of 
the psychological factors involved and the importance 
of allowing them legitimate play in a criminal case. 
Such recognition underlay the report of the Law 
Revision Commission recommending dividing the 
erime of perjury into degrees. The psychological 
factor could not have been more frankly acknowledged 
than it was in that report. 


It is the policy of the law to allow juries 
a latitude which is not hemmed in by absolute logic. 
Many considerations enter into a jury's verdict 
which cannot be itemized and weighted in a chart 
of legal instructions. A jury is expected to stay 
within the bounds of reason, yet they may indulge 
tender mercies even to the point of acquitting the 
plainly guilty. Similarly they may, on almost 
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any excuse, convict of a lower degree of crime 
although conviction of a higher degree is ey 
warranted. 


Take the present case as an example. The 
jury was out for long hours, asked for a readiing 
of parts of the evidence and for additional 
instructions and apparently had a considerable 
struggle in arriving at a verdict. It may well 
have been that if second degree perjury had been 
submitted to them they would have embraced that 
alternative. We think that if a second degree 


conviction was at all permissible on the evidence 
the jury Should have been given that altemative 
and the defendant that chance." (Emphasis added) 


62 A-L-R.-cd at LOLO-LOL/. | 


The majority in the Fuller case would of necessity reach a 


| 
contrary result in the Clemente case. A verdict of guilty on the 
| 


lesser included offense under circumstances where a Finding of guilt 


on the greater offense is justified by the evidence is, according 


to Fuller, suspect as being "irrational", "inconsistent" or "in 
blatant disregard of the law’ and somehow in violation bf the jury's 
"duty" as defined by law. Appellant submits that Clemente accurately 
describes the traditional role and duty of the jury in the trial of 
eriminal cases. In this country at least, the common law has always 
recognized that juries legitimately discharge a "dispensing function" 
which permits them to assess the personal culpability of the accused 
as well as the objective seriousness of the crime in arriving at 
their verdict. The historical background of this role is fully set 
out in the opinion of Circuit Judge Wright, dissenting fin Everett v. 


United States, 119 U.S-App-D-C. 60, 65, 336 F.2d 979, 984 (1964) 


and therefore need not be restated here. Suffice it to} say here 
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that counsel's research has disclosed no case in which a Court has 


held that a jury which opts in favor of a lesser included offense, 
though the evidence justifies a conviction of the greater offense, 
is in violation of its duty. 

Even the military authorities, which have scrupulously 
insisted upon instructions on all lesser included offenses over the . 
years, recognize the right of the accused to obtain the court- 
martial's consideration of all possible alternative findings before 
reaching its decision: Thus, in United States v. Tubbs, 1 U.S.C.M.A. 
588 (1952), the Court of Military Appeals reversed a conviction where 
the law officer failed to instruct on a lesser included offense; 

"It is sufficient to say that the court- 


martial has, by law, an unrestricted right to 
find the accused guilty as charged, guilty of 


any lesser offenses included within the 

specifications, or not guilty. The law officer 

erred in instructing the jury they did not have 

this right.'(fmphasis added) 1 U.S.C.M-A. at 590. 
In the Tubbs case, the Court said that the law officer's instruction 
to the court-martial, that there was no lesser included offense to 
the charge, "effectively precluded the Court from exercising its 
right to bring in a finding based upon a lesser included offense”. 
1 U.S-C-M-A. at 589 . And in United States v. Swain, 8 U.S.C.M.A. 
387 (1957), the courtiof Military Appeals held that the failure to 


give a lesser included offense instruction, where the accused's 


involvement in the offense is clear, is tantamount to a directed 
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verdict of guilt on the greater offense. See also United States v. 
Moore, 16 U.S.C-.M.A. 375 (1966). Appellant contends here that his 
jury was not afforded a right to convict him of second ine murder 
and that his conviction of first degree murder was also icoerced by 
the erroneous instructions of the trial court. | 
Appellant respectfully urges the Court to reconsider the 
Fuller case in light of the above discussion, particularly that 


portion of the opinion which deals with the manner in which a jury 


is required to approach the subject of lesser included offenses. 


Slip opinion, pp. 17-23. At least some members of the majority 


| 

in Fuller are not in accord with the views therein expressed because, 
| 

in affirming a conviction of second degree murder in the most recent 


case of Logan v. United States, D.C. Cir., $21,612 (aecidea December 
10, 1968), Circuit Judge Danaher, speaking for a unanimous panel of 
three judges of this Court, all of whom voted with the majority in the 
Fuller case, observed: 

"The jury from the facts it must have found 


and from the inferences reasonably then to 
be deduced returned its verdict of guilty of 


| 
marder in the second degree. Obviously, it | 
must perforce have rejected a finding on the | 
lesser included offense of manslaughter." 


(Emphasis added) SIip opinion, p-. 6. 


If, as the Court suggests, the jury in the Logan case affirmatively 


rejected manslaughter before convicting Logan of second degree murder, 
that jury violated its "duty", as defined in Fuller, to \consider manslaughter 


only if it found some defect in the proof as to second degree murder. 


aa 


Obviously there was no such defect in the proof as to second 
degree and, under Fuller, the jury should have been instructed 
not to consider the manslaughter alternative. 

Appellant respectfully submits that there is a simple 
resolution of the problem of lesser included offenses identified 
in the Fuller case. The jury should be instructed that they may 
consider all the alternatives outlined by the Court before reaching 
their verdict, and that they should deal with the question of the 
degree of guilt along the lines suggested by the following instruction 
in Mathes and Devitt,! Federal Jury Practice and Instruction (1965) : 


§38.08 verdict - Second Degree Murder - When Appropriate 


When, upon the trial of a charge of murder, 
the jury is convinced beyond a reasonable doubt 
from the evidence in the case that the crime of 
murder has been committed by the accused, but has 
a reasonable doubt as to whether the murder was 
in the first or in the second degree, the jury 
should of course give the accused the benefit of 
that doubt, and return a verdict of guilty of the 
lesser included offense of murder in the second 
degree. 


Under this instruction, it would be the duty of the jury to first 


resolve the basic issue of the identity of the defendant as a 
participant in the crime. Having resolved his involvement, the 
jury should then address itself to the question of degree of guilt, 
considering all alternatives contained in the Court's charge (and 


therefore presumably supported by the evidence) . If the jury has 
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a reasonable doubt with respect to the greater degree, it would 
become their duty to resolve that doubt in favor of the accused, 
with a verdict of guilt on the next degree of the lesser included 
offenses. Such a rule, it is submitted, would permit the jury 
sufficient latitude to play its traditional role in weighing the 
seriousness of the offense together with an assessment of the 
culpability of the accused without having their deliberations 
inhibited by the rigid mechanical approach to the law and evidence 
required by the Fuller case. | 
Appellant reiterates that the jury in this on manifested, 
through its notes to the trial judge, a clear desire to consider a 
second degree murder verdict. The trial court's instructions 
prohibited any deliberation on second degree murder unless and 
until an acquittal was entered as to the first degree felony murder 
charge. Under the circunstances, the trial court's instructions were 
the equivalent of a directed verdict of guilty of first degree murder, 
and were tantamount to no instruction at all on second deonse murder. 
No one will gainsay the seriousness of the crime involved 
in the instant case. One cannot read this record, however, particularly 
the notes from the jury to the trial judge, without coming away with 
an abiding conviction that this jury, presumably assessing their view 
of Fullard's personal culpability, wanted to give serious consideration 


to a verdict of second degree murder. Fullard was entitled to that 
| 
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consideration; it was unequivocally prohibited by the Court's 


instructions. 


CONCLUSION 


For the reasons stated above, as well as those urged 
in its principal Brief for Appellant, appellant respectfully urges 
the Court to reverse his conviction for first degree murder and 
remand this case to the District Court with instructions to 


grant appellant a new trial. 


ROBERT C. MAYNARD 


815 Connecticut Avenue, N.W. 
Washington, D.C. 20006 


Attorney for Appellant 
(Appointed by this Court) 
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SUGGESTION FOR REHEARING EN BANC 


Appellant John P. Fullard hereby invites consideration of 
the full court to certain implications of the Court's en bane decision 
in Fuller v. united States, No. 19,532 (decided september 26, 1962) 
made manifest by the instant appeal. 
In this case, appellant was charged with first degree 
(felony) murder and, in a separate count, with second degree murder. 
The trial judge told the jury that it could not consider the second 
degree count unless and until it was prepared to return a Not Guilty 
verdict on the first degree count because, as was then the rule under 
Naples v. United States, 120 U.S.App.D.C. 123, 344 F.2d 508 (1964), 
"because felony murder and second degree murder are not! compatible. 
Second degree cannot be felony murder." (Tr. 477). This explanation 


was made in response to a note from the jury after approximately 


three hours of deliberation which read - "Can second degree murder 


be a felony murder?" 


oy ee 


fhe trial court's answer to the jury's inquiry is now 


patently erroneous under this Court's recent decision in the 
Fuller case, holding that first degree (felony) and second degree 
murder charges are not irreconcilable if supported by the facts. 
The Per Curiam opinion of the panel in this case, while not 
explicitly acknowledging this as error, finds no prejudice to 
appellant because the Fuller instructions permit a conviction on 
both counts while the Naples instruction allows a verdict on only 
one count. The exposure to a verdict on only one count is somehow 
™more favorable™ to appellant in the view of the division of this 
Court which decided this case. Apparently the decision in this case 
in its present form means that it is not reversible error for a 
trial court to adhere to the Naples rule. 

Appellant's principal concern with the trial court's 
instruction in this case is its failure to permit the jury to 
consider a possible second degree alternative until the first 
degree count was resolved. Admittedly, the Fuller case suggests 
this is the jury's duty (slip opinion, p. 21) and apparently 
rejected the argument, which appellant makes here, to the effect 
that the jury should be given the latitude to choose between 
the greater or lesser offense. In response to that argument, this 
Court in the Fuller case responded by way of simple fiat, 


unsupported by case law: "But the law defines the jury's duty 
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otherwise." (Slip opinion, p. 21) Appellant suggests that the case 


law in the United States Supreme Court and in this Court does not 
support that conclusion and urges its reconsideration. 

It has long been the law that failure to give a lesser 
included offense instruction is reversible error, even though the 
evidence supports a conviction of the greater offense. ‘thus in 
Stevenson v. United States, 162 U.S. 313 (1896), the Supreme Court 
found prejudicial error in the failure of the trial court sua 
sponte to instruct the jury on the lesser included offense of 
manslaughter, even though the Court acknowledged that "there was 
certainly sufficient evidence” to submit the murder ores to the 
jury, and therefore sufficient evidence to support the conviction 
then under review. The only rationale for such a decision is that 
the jury has the right and duty to choose between legally available 
alternatives. The jury approach expoused by the Fuller! case would 
-have precluded consideration of the manslaughter alternative by 
the jury in the Stevenson case until after a decision had been 


| 
reached on the murder charge. Since the evidence on the murder 


count was sufficient to convict, under the Fuller rationale, it 


was the jury's duty to convict on the murder charge. Why then was it 
prejudicial error to refuse to give a manslaughter instruction? 
| 
There are a series of cases in this Court which follow 
| 


the Stevenson case, and which hold, by implication if not explicitly 
| 
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that a jury is entitled to consider all lesser included offenses | 
reasonably supported by the evidence before arriving at its sonarus 
Thus in young v. United States, 114 U.S-.App.D-C. 42, 309 F.2d 662 | 
(1962), where the accused was convicted of assault with intent to 
commit robbery, and complained of the trial court's refusal to grant 
an instruction on simple assault, this Court reversed, stating: 

But without the [lesser included offense] 

instruction, [the jury] would not be 

afforded the choice which was exclusively 

a_jury choice. [Bmphasis added) 114 U.S. 

App-D.C. at 43, 309 F.2d at 663. 
Similarly in Greenfield v. United States, 119 U.S.App-D-C. 278, 341 
F.2d 411 (1964), this Court reversed a conviction for assault with 
a dangerous weapon because of the absence of a simple assault instruction. 
The Court indicated that the characterization of the instrument as a 
dangerous weapon was an “open question", leaving the choice to the 
jury even though the evidence clearly supported the felony conviction. 
Finally, in Kinard v. United States, 68 App.D.C. 250, 96 F.ed S22 
(1938), this Court found prejudicial error in the failure of the trial 
court to instruct on manslaughter as a lesser included offense in a 
first degree murder case, despite the presence of evidence in the 
record "highly persuasive of guilt of murder." 68 App.D.C. at 2533 
96 F.2d at 525. See also Larson v. United States, 296 F.2d 80 (10th 


Cir. 1961) where the Court held that failure to instruct on a lesser 


offense, even though 'the evidence of the greater offense was sufficient 
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| 
to convict, "withdraws from the jury a measure of deferise to which 
| 


the defendant is entitled". 296 F.2d at 81. Indeed it would seem 
that the language of the majority opinion relied upon by the 
Government in this case cannot be reconciled with the following 
language of the Court in Belton v. United States, 127 U.S-App.D.C. 
201, 382 F.2d 150 (1967) (Leventhal, J.) where this Court was 
concerned with whether a manslaughter instruction should be given 


in a first- degree murder case: 
®t, . .[The trial court] would have been well; 
advised to give the manslaughter instruction, 
. We say this out of a conviction that in the | 
balancing of the elements of justice the | 
principle that the jury should be permitted | 
to find the facts is a cornerstone of our 


jurisprudence that is dominant, where choice | 


must be made, and outweighs the roper concern 
at e ju should not be allowed to speculate. 
or determine punishment instead of guilt. Perhaps 


the guidance offered in this paragraph cannot 

be entirely reconciled as a matter of logic with 
our discussion in the prior paragraph. However, 
the administration of justice may be served better 
by attention to realities than to rigorous logic." 


U.S.App.D.C. at 207, 382 F.ed at 156. | 


It seems to appellant that the author of the majority opinion in 
Fuller retreated to the "rigorous logic" he denounced in Belton. 

A New York appellate court, in a conscious recognition 
of the necessity to consider the "realities" and not to be a slave 


to the demands of hard logic, held in People v. Clemente, 136 N.y.S.2d 
202, 62 A.L.R-2d 1009 (1954) that an accused is entitled to the 
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jury's consideration of applicable lesser included offense instructions, 
and to the jury's choice of a verdict which is suited to the facts. 
Clemente was convicted of first degree perjury, the trial court having 


refused to instruct on the lesser offense of second degree perjury. The 


State argued, consistent with the rationale of the majority in Fuller, 


that since the jury had convicted him of the greater offense, no 
prejudice inured to Clemente from the absence of the lesser offense 
instruction: The Court rejected that argument: 


t, . .The rule is clear that the trial court must 
charge alternative degrees of crime and give the 

j a choice between them, as well as of an acquittal, 
wherever a verdict in different degrees would be 
permissible'on the evidence. Although properly 
arguing that the primary reason for this rule is to 
save a prosecution from failure where the crime 
charged is not altogether established but a crime 
of lower degree is proven, the District Attorney 
concedes that the defendant, as well, is entitled 
to have the several degrees of crime charged. 


We mist recognize and regard the reality of 
the psychological factors involved and the importance 
of allowing them legitimate play in a criminal case. 
Such recognition underlay the report of the Law 
Revision Commission recommending dividing the 
crime of perjury into degrees. The psychological 
factor could not have been more frankly acknowledged 
than it was in that report. 


It is the policy of the law to allow juries 
a latitude which is not hemmed in by absolute logic. 
Many considerations enter into a jury’s verdict 
which cannot be itemized and weighted in a chart 
of legal instructions. A jury is expected to stay 
within the bounds of reason, yet they may indulge 
tender mercies even to the point of acquitting the 
plainly guilty. Similarly they may, on almost 
any excuse, convict of a lower degree of crime 
although conviction of a higher degree is clearly 
warranted. 
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Take the present case as an example. The 
jury was out for long hours, asked for a reading 
of parts of the evidence and for additional | 
instructions. and apparently had a considerable 
struggle in arriving at a verdict. It may a 
have been that if second degree perjury had 
submitted to them they would have embraced t oer 


alternative. We think that if a second degree 
conviction was at all permissible on the evidence 

e jury should have been given that alternative and 

e defendant that chance." (Emphasis added) 6 
A-L-R.ed at LOL6-10L7-. ! 

The majority in the Fuller case would of necessity reach a 

contrary result in the Clemente case. A verdict of guilty on the 
lesser included offense under circumstances where a finding of guilt 
on the greater offense is justified by the evidence is, according 


| 
to Fuller, suspect as being"irrational", "inconsistent? or "in 


blatant disregard of the law" and somehow in violation| of the jury's 
"duty" as defined by law. Appellant submits that Clemente accurately 
describes the traditional role and duty of the jury in| the trial of 
eriminal cases. In this country at least, the common law has always 
recognized that juries legitimately discharge a "dispensing function" 
which permits them to assess the personal culpability of the accused 
as well as the objective seriousness of the crime in arriving at 
their verdict. The historical background of this role is fully set 
out in the opinion of Circuit Judge Wright, dissenting) in Everett v. 
United states, 119 U.S.app-D.C. 60, 65, 336 F.2d 979, 984 (1964) 

and therefore need not be restated here. Suffice it to say here 


| 
that counsel's research has disclosed no case in which|a Court has 
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held that jury which opts in favor of a lesser included offense, |, 


though the evidence justifies a conviction of the greater offense, 


is in violation of its duty. 

Even the military authorities, which have scrupulously 
insisted upon instructions on all lesser included offenses over 
the years, recognize the right of the accused to obtain the court- 
martial's consideration of all possible alternative findings before 
reaching its decision. Thus, in United States v. Tubbs, 1 U.S.C.M.A.- 
588 (1952), the Court of Military Appeals reversed a conviction where 
the law officer failed to instruct on a lesser included offense: 

"It is sufficient to say that the court- 

martial has, by law, an unrestricted right to 

find the accused guilty as charged, guilty of 

any lesser offenses included within the 

specifications, or not guilty. The law officer 

erred in instructing the jury they did not have 

this right." (Bmphasis added) 1 U.S.C.M.A. at 590. 
In the Tubbs case, the Court said that the law officer's instruction 
to the court-martial, that there was no lesser included offense to 
the charge, "effectively precluded the Court from exercising its 
right to bring in a finding based upon a lesser included offense”. 
1 U-S-C.M-A. at 589. And in United States v. Swain, 8 U.S-C-M-A. 
387 (1957), the Court of Military Appeals held that the failure to 
give a lesser included offense instruction, where the accused's 
involvement in the offense is clear, is tantamount to a directed 
verdict of guilt on the greater offense. See also tmited States 
v. Moore, 16 U-S-C-M-A- 375 (1966). Appellant contends here that his 


jury was not afforded a right to convict him of second degree murder 
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and that his conviction of first degree murder was also | coerced 
by the erroneous instructions of the trial court. 
Appellant respectfully urges the Court to reconsider the 
Fuller case in light of the above discussion, particularly that 
portion of the opinion which deals with the manner in which a jury 


is required to approach the subject of lesser included offenses. 


| 
Slip opinion, pp. 17-23. At least some members of the majority 


in Fuller are not in accord with the views therein expressed because, 
in affirming a conviction of second degree murder in the most recent 
case of Logan v. United States, D.C. Cir., #21,612 (decided December 
10, 1968), Circuit Judge Danaher, speaking for a unanimous panel of 
three judges of this Court, all of whom voted with the majority in 
the Fuller case, observed: 

"The jury from the facts it must have found 


and from the inferences reasonably then to 
be deduced returned its verdict of guilty of | 


murder in the second degree... Obviously, it | 
must perforce have rejected a finding on the | 
Tesser included offense of manslaughter.” 
(Emphasis added) Slip opinion, p. 6. 
If, as the Court suggests, the jury in the Logan case affirmatively 
rejected manslaughter before convicting Logan of second) degree murder, 
that jury violated its "duty", as defined in Fuller, to| consider 
manslaughter only if it found some defect in the proof as to second 
degree murder. Obviously there was no such defect in the proof as 
to second degree and, under Fuller, the jury should have been instructed 


not to consider the manslaughter alternative. 
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Finally, it may be argued that appellant here did not 


request a second degree murder instruction as a lesser offense at 


the trial of this case. Two considerations dispose of any serious 
contention to that effect. First, this was and is a capital 
case wherein this Court recently pointed out, in Green v. United 
States, #21,385 (decided November 1, 1968): 

- - -the responsibility for instructions as to 

the elements of the offense rests with the 

judge. Counsel should of course be alert 

to point to error he deems harmful, thus 

affording opportunity for correction, but 

in this special function of the judge the 

responsibility is not fully shared by counsel, 

who indeed may be laboring under the same 

mistaken view of the law. Slip Opinion, p. 4. 
Secondly, the Naples case was "good law" at the time of this trial 
of this case, and was not overruled until the appeal in this case was 
pending in this Court. Under these circumstances, it is incumbent 
upon this Court to assume that appropriate objections and requests 
would have been made in the trial court had Fuller been decided 
when Fullard was tried, Serio v. United States, #19,819 (decided 


August 22, 1968). 
CONCLUSION 


The jury in this case, by its notes to the trial judge, 


manifested a clear desire to consider a verdict of second degree 
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murder as an alternative to first degree felony murder. The trial 


court's instructions prohibiting any such deliberation uiless and 
until a verdict of Not Guilty was reached on the first degree count, 
was plain error. Appellant therefore respectfully suggests and 
urges a reconsideration of this case and of certain aspects of the 


Fuller case by the full Court. 


Respec}fulsy 
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